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DEPARTMENT:   12 
HEARING DATE:   09/04/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 
 

 1.  TIME:  9:00   CASE#: MSC15-02042 
CASE NAME: CUSTOM COMMERCIAL VS. BUTLER 
HEARING ON MOTION FOR ENTRY OF JUDGMENT PURSUANT TO STIPULATION 
FILED BY CUSTOM COMMERCIAL DRY CLEANER, INC. 
* TENTATIVE RULING: * 
 
Plaintiff’s unopposed motion for entry of judgment pursuant to Code of Civil Procedure § 664.6 
is granted, but with modifications. 
 

 Defendant’s debt is to be measured by the settlement agreement, not the prior sales 
contract.  Thus, there is no basis for seeking any principal amount beyond the $47,750 
due under the settlement agreement. 

 Plaintiff’s calculations do not appear to credit defendant for the three (or four?) monthly 
$200 payments she made. 

 Under the settlement agreement, interest accrues at the rate of 8%, not 18%, and on any 
given dollar it runs from the date payment of that dollar was due. 

 Post-judgment interest will accrue at the legal rate, not at a higher rate set by contract 
(and a superseded contract at that). 

 The Court approves attorney fees and costs of $935 to date, with an additional $250 
allowed for the time to be spent drafting a judgment. 
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Plaintiff should draft and submit a judgment in accordance with this ruling, with a supporting 
declaration explaining the calculations. 
 

  

 2.  TIME:  9:00   CASE#: MSC18-00080 
CASE NAME: WELLEN VS. WELLEN 
SPECIAL SET HEARING ON: POST-TRIAL BRIEFING 
SET BY THE COURT 
* TENTATIVE RULING: * 
 
Plaintiff having requested that the Court proceed by statement of decision rather than verdict 
from the bench, the Court is drafting its Proposed Statement of Decision.  It expects to mail that 
document to the attorneys today or tomorrow.  In light of the comprehensive post-trial briefing, 
the Court sees no need for oral argument.  The parties should proceed as provided in CRC 
3.1590. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-00242 
CASE NAME: MORENO-GIL VS. RAUDA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY NESTLE WATERS NORTH AMERICA, INC. 
* TENTATIVE RULING: * 
 
This case was reported yesterday afternoon as settled, which falls into the category of better 
late than never.  The motion is therefore dropped from calendar.  If the settlement falls through, 
the moving party can request that it be re-calendared. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-00860 
CASE NAME: NAREZ VS. G&K SERVICES 
HEARING ON MOTION /FOR LEAVE TO INTERVENE 
FILED BY TRUCK INSURANCE EXCHANGE 
* TENTATIVE RULING: * 
 
Truck Insurance Exchange’s unopposed motion for leave to intervene is granted.  (This should 
have been handled by stipulation.)  Truck must separately file its Complaint in Intervention 
within two weeks. 
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 5.  TIME:  9:00   CASE#: MSC18-00920 
CASE NAME: BILELLO VS. SELLIER 
HEARING ON MOTION TO ENFORCE SETTLEMENT AGREEMENT 
FILED BY JOHN BILELLO, PATRICE BILELLO 
* TENTATIVE RULING: * 
 
Vacated at the request of the moving party.  
 

  

 6.  TIME:  9:00   CASE#: MSC18-02139 
CASE NAME: BERNARD GABORNO  VS.  DOVER CORP. 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LES SAWYER THE HOIST DOCTOR, INC. 
* TENTATIVE RULING: * 
 
Vacated.  Stipulation to file First Amended Complaint signed on 8/26/20. 
 

  

 7.  TIME:  9:00   CASE#: MSC18-02179 
CASE NAME: DUTCHER VS. WALLACE 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN SUMMARY ADJUDICATION 
FILED BY STEVEN WEBER, TAMI WEBER 
* TENTATIVE RULING: * 

Defendants Tami and Steven Weber move for summary judgment or summary adjudication.  
Plaintiff alleges she was injured by a dog that escaped from a residential property in Oakley that 
is owned by the Webers.  (Complaint, p. 1.)  Summary adjudication is granted as to the strict 
liability cause of action, but denied as to the causes of action for premises liability and 
negligence.  Accordingly, the motion for summary judgment is denied. 

Standard 

“The motion for summary judgment shall be granted if all the papers submitted show that there 

is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 

matter of law.”  (Code of Civil Procedure § 437c(c).)  “[F]rom commencement to conclusion, the 

party moving for summary judgment bears the burden of persuasion that there is no triable issue 

of material fact and that he is entitled to judgment as a matter of law.”  (Aguilar v. Atlantic 

Richfield Co. (2001) 25 Cal.4th 826, 850.)  The court shall consider all of the evidence set forth 

in the papers, except the evidence to which objections have been made and sustained by the 

court, and all inferences reasonably deducible from the evidence.  (Code of Civil Procedure 

§ 437c(c).)  

“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 

in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto.  (Id., § 437c, 

subd. (o)(2).)”  (Aguilar, 25 Cal.4th at 850.)  “[A] moving defendant may rely on factually devoid 

discovery responses to shift the burden of proof pursuant to section 437c, subdivision (o)(2).  
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Once the burden shifts as a result of the factually devoid discovery responses, the plaintiff must 

set forth the specific facts which prove the existence of a triable issue of material fact.”  (Union 

Bank v. Superior Court (1995) 31 Cal.App.4th 573, 590.) 

Factual Background and Disputes in the Evidence 

It is undisputed that in March 2017 plaintiff was attacked and injured by one of two dogs that 

had escaped from the Weber property.  (SSUDMF 4.)  The surrounding facts are less clear. 

First as to the dramatis personae on the defense side:  The moving defendants, the Webers, 

assert that they are landlords to their son/stepson and daughter-in-law, defendants Desiree and 

Timothy Adams.  Plaintiff disputes the landlord-tenant aspect of this assertion, on the bases that 

there was no written rental agreement; that when asked to produce cancelled rent checks, the 

Webers produced only one check dated almost two years after the dog attack occurred 

(although Steven Weber testified that more checks existed); that Steven Weber paid various 

utility bills for the Property; that Timothy Adams is a beneficiary of the family trust that owns the 

Property; and that Timothy Adams has an arrangement with the Webers whereby Adams 

maintains the Property in return for use of the Property as a residence.  (SSUDMF 2).   

There is also conflicting evidence as to the Webers’ frequency of contact and state of 

knowledge about the property and the dog.  The Webers assert that Steven Weber rarely visited 

the property, and that the Webers had no knowledge that the dog existed or was staying at the 

Property.  (SSUDMF 5.)  But plaintiff proffers conflicting evidence from Timothy Adams that 

Steven Weber in fact visited the property approximately five times per month.  She cogently 

argues that this makes it unlikely if not impossible that Weber would not have known about the 

dog.  The Webers characterize defendant Wallace (identified as the owner of the dog) as a 

transient boarder.  But again, plaintiff also proffers evidence that Wallace stayed at the property 

intermittently for “a few months”.  (SSUDMF 5 and Plaintiff’s Exhibit 7, 36:10-16.)  She also 

points out that Wallace apparently identifies this as his address on his driver’s license. 

The Webers assert that they had no knowledge of any defects to the property (specifically a 

hole in the fence) that would allow a dog to escape the backyard.  (SSUDMF 7.)  But plaintiff 

proffers evidence from several witnesses that the fence was damaged, and that Steven Weber 

was aware of damage to the fence that could allow a dog to escape.  (SSUDMF 7.)  The timing 

of the damage and the timing of Mr. Weber’s knowledge are both unclear. 

Finally, the Webers assert that, having no knowledge of the dog’s existence, they had no 

knowledge that the dog had any dangerous proclivities.  (SSUDMF 6.)  Knowledge of 

dangerousness is probably the weakest link in plaintiff’s case against the Webers, at least on 

the present record.  But the underlying problem here is one of the Webers’ credibility.  Steven 

Weber admitted visiting the property from time to time, and there is evidence that it may have 

been as often as weekly.  Yet he testified that he did not know that his stepson and daughter-in-

law had a dog at all.  (SSUDM 5.)  Mr. Weber does not testify that he knew about the dog but 
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believed it to be safe; he claims that he didn’t know there was a dog.  A jury might well 

disbelieve that assertion on this evidence. 

Analysis 

Plaintiff alleges three causes of action against the Webers: strict liability, premises liability, and 

general negligence.  

The strict liability claim is predicated upon California Civil Code § 3342, which states, 

“The owner of any dog is liable for the damages suffered by any person who is bitten by the dog 

while in a public place or lawfully in a private place.”  On its face, the statute applies only to dog 

owners.  The Webers assert that the dog belonged to defendant James Wallace.  The Adams 

Defendants’ evidence supports this.  (SSUDMF 3.)  Plaintiff proposes an inference that the 

Webers were co-owners of the dog because the Weber family owns the property through a 

family trust and because the Property’s residents are their son/stepson and daughter-in-law.  

Plaintiff argues that from this it is reasonable to infer that the dog was “a family pet” belonging to 

an “extended, blended family”.  (Opp. 8:17 – 10:1.)  

Plaintiff offers no law in support of this expansive definition where ownership is imputed across 

married adults living separately through shared property ownership or use.  No facts in evidence 

support an inference that either Steven or Tami Weber owned the dog.  The Webers’ motion for 

summary adjudication with respect to the strict liability CCC § 3342 cause of action is therefore 

granted. 

With respect to the premises liability claim, the Webers argue they are immune because they 

were landlords with no knowledge of the dog’s existence or its violent proclivities.  “Under 

California law, a landlord owes a duty of care to his tenant's invitees to prevent injury from the 

tenant's vicious dog when the landlord has ‘actual knowledge’ of the dog's vicious nature in time 

to protect against the dangerous condition on his property.”  (Yuzon v. Collins (2004) 116 

Cal.App.4th 149, 152, citing Uccello v. Laudenslayer (1975) 44 Cal.App.3d 504, 407.)  And a 

landlord has no duty to inspect his or her premises for the presence of a dog.  (Uccello, 44 

Cal.App.3d at 514.)  But as discussed above, plaintiff has raised disputed material issues of fact 

as to whether the Webers are in fact the Adams defendants’ landlords; whether they may have 

had no knowledge of the dog; and by extension, what they knew about the dog’s proclivities.  

Given these facts, the Webers’ motion for summary adjudication on the premises liability cause 

of action is denied. 

With respect to the claim for general negligence, the Webers assert that they owed no duty to 

Plaintiff because they were absentee landlords with no control over the premises (MPA 11:13-

15); because they had no knowledge that the dog existed (MPA 12:3-15); because that they had 

no knowledge of the dog’s proclivities (id.); and because the evidence does not show a defect at 
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the Property that allowed the dog to escape (MPA 11:14-16.).  There are material disputes as to 

each of these assertions, and the motion must therefore be denied. 

Evidentiary Objections 

Many of defendants’ purported objections to evidence are really factual arguments contesting 

items in the separate statement, which do not belong in objections to evidence.  Others are 

arguments about the facts in plaintiffs’ evidence rather than objections to admissibility. 

Defendants’ objections are all either disregarded or overruled, except as follows: 

Objection 1:  Sustained. 

Objection 2:  Overruled as to the official record reflecting that Wallace apparently gave the 

property address as his own address.  Sustained otherwise. 

Finally, the Court points out for plaintiff’s counsel that exhibit tabs go on the bottom, not the side.  
(This is not quite as nitpicky as it sounds; the Court uses the side for its own reference tabs.) 
 

  

 8.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC.  VS.  WONG 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CHRISTOPHER  NIRO 
* TENTATIVE RULING: * 
 
This has been continued by stipulation to October 9. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-01329 
CASE NAME: SOLORIO VS. WILSON & KRAZTER 
HEARING ON MOTION TO STRIKE PLAINTIFF’S 3rd CAUSE OF ACTION 
FILED BY WILSON & KRATZER MORTUARIES 
* TENTATIVE RULING: * 
 
Before the Court is a Motion to Strike filed by Defendant Wilson & Kratzer Mortuaries.  
Defendant moves to strike plaintiff third cause of action for premises liability on the ground that 
she did not have leave to add a new cause of action.  The motion is denied. 

Plaintiff’s prior pleading asserted only a general negligence cause of action against this 
defendant, though articulating a premises-liability rationale for it.  The Court commented then 
that the elements of general negligence and premises liability are essentially the same. 

In her present pleading, plaintiff adds a second enumerated cause of action, but the substance 
remains the same.  This is substantially responsive to the Court’s prior grant of leave to amend.  
Moreover, the Court is holding in Line 10 that the present complaint states no cause of action on 
either basis.  It is preferable to reach this ruling on substantive grounds than rather petty 
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technical grounds. 

 
  

10.  TIME:  9:00   CASE#: MSC19-01329 
CASE NAME: SOLORIO VS. WILSON & KRAZTER 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY WILSON & KRATZER MORTUARIES 
* TENTATIVE RULING: * 
 
This is a personal injury case.  Defendant Wilson & Krazer Mortuaries dba Higgins Chapel 
demurs to the second amended complaint of Plaintiff Lynette Solorio.  Plaintiff has alleged 
general negligence and premises liability claims against this defendant. 

The demurrer is sustained without leave to amend.  Wilson & Kratzer should prepare a 
judgment accordingly. 

Factual Background 

Plaintiff alleges that she suffered serious physical injuries and emotional distress when 
she was prevented from attending her father’s funeral at Higgins Chapel.  Plaintiff is 
estranged from her family, and alleges that she learned of her father’s death and funeral 
only from reading the obituary.  She went to Higgins Chapel with a friend, only to discover 
that her father’s service was in progress.  She further alleges that Defendant Yen Tom (hired by 
Defendants Misty Lynn Cicerello and Yoder Cicerello) attempted to physically remove her from 
the chapel.  As a consequence, she alleges she sustained serious personal injuries and severe 
emotional distress. 

With respect to Higgins Chapel, Plaintiff alleges that it “allowed plaintiff to enter the chapel 
without warning her that a security guard had been hired to physically eject her if she entered. 
While the plaintiff was being assaulted by the security guard, defendant Higgins employees, 
who were observing the assault, failed to intervene, offer assistance or call the police.” 

Analysis 

The Court previously sustained defendant Higgins Chapel’s Demurrer to plaintiff’s cause of 
action for general negligence on the grounds that plaintiff had failed to allege how any acts or 
omissions by Higgins Chapel are closely related to the actions of the Cicerello defendants or 
defendant Tom. 

The present complaint adds only a couple of details.  She rests primarily on the assertion that 
Higgins Chapel failed to warn her that a security guard was present.  But as before, she 
does not sufficiently allege that the Chapel even knew that fact.  Moreover, even if the Chapel 
knew of the guard’s presence, there is no allegation that the Chapel also (1) knew why the 
guard was there, (2) knew whom the guard was on the lookout for, (3) could identify plaintiff as 
that person upon her arrival, and (4) had any reason to foresee that the guard would use 
unreasonable force. 

The SAC also adds that the Chapel failed to intervene or to call the police (though plaintiff does 
not rely heavily on those allegations in her opposition).  But intervention assumes both a duty to 
intervene, and a meaningful opportunity to do so.  The Court held on the last demurrer that 
plaintiff had alleged no basis for any special duty that the Chapel owed her, and she still does 
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not do so.  (And as for the police, it is not at all clear how calling the police could have prevented 
or ameliorated plaintiff’s alleged injuries, since they would certainly have arrived after the event.) 

The SAC thus does not cure the defects identified in its predecessor.  The Court denies further 
leave to amend because it appears that plaintiff has taken her best shot.  If she contests this 
tentative to seek further leave to amend, she should be prepared at the hearing to discuss 
in detail what she proposes to add, why it will be sufficient, and why it has not been alleged 
before now. 
 

  

11.  TIME:  9:00   CASE#: MSC19-01659 
CASE NAME: DAVENPORT VS. SUNNOVA ENERGY 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS 
FILED BY SUNNOVA ENERGY 
* TENTATIVE RULING: * 
 
Defendant’s unopposed motion to compel arbitration is granted, on the understanding that 
the arbitration should be considered “initiated” by Sunnova for purposes of the third paragraph 
of the arbitration provision (and thus Sunnova will be paying the arbitrator’s fees), regardless of 
which side files the first pleading in arbitration.  The Court would not be granting the motion 
otherwise. 
 
All dates in this matter are vacated, and the case is set for Case Management Conference (to 
check on completion of the arbitration) on March 15, 2021 at 8:30 a.m. 
 

  

12.  TIME:  9:00   CASE#: MSC19-01769 
CASE NAME: VAEA VS. MARRA 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY VEISINIA VAEA 
* TENTATIVE RULING: * 
 
This motion is continued to September 18, 2020 at 9:00 a.m. 
 

  

13.  TIME:  9:00   CASE#: MSC19-02075 
CASE NAME: BAUGH VS. AMICK BROWN LLC 
HEARING ON MOTION TO COMPEL ARBITRATION 
FILED BY AMICK BROWN LLC, AASKI TECHNOLOGY, INC. 
* TENTATIVE RULING: * 
 
This case has settled. 
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14.  TIME:  9:00   CASE#: MSC20-00512 
CASE NAME: CITY OF ELK GROVE VS. ARNTZ BUILDERS 
HEARING ON MOTION TO COMPEL RESPONSE TO REQUEST FOR PRODUCTION 
BY BIG B CONSTRUCTION, INC. 
* TENTATIVE RULING: * 
 
This motion has been withdrawn by the moving party. 
 
The Court notes that the moving papers do not comply with CRC 3.1110(f) and Local Rule 3.42 
concerning tabbing of exhibits.  Counsel is directed to review these rules and comply with them 
as to any future filings.  Failure to do so may result in rejection or disregard of nonconforming 
papers. 
 

  

15.  TIME:  9:00   CASE#: MSC20-00769 
CASE NAME: LOPEZ VS. LOPEZ WEST PROPERTIES 
HEARING ON PETITION FOR ORDER COMPELLING ARBITRATION 
FILED BY LOPEZ WEST PROPERTIES LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants’ petition to compel arbitration is granted in part, but the arbitration is stayed.  

The Court agrees that the claims pertaining only to management of the family company, or to 

payments due through the family company, are subject to arbitration under the Operating 

Agreement.  That includes plaintiff’s third cause of action (fiduciary duty), fourth cause of action 

(common count), fifth cause of action (constructive trust), and sixth cause of action (accounting). 

The Court does not agree, however, that plaintiff’s claims under the Option Agreement, or 

otherwise pertaining to plaintiff’s having or not having an interest in the company, are arbitrable.  

Further, because plaintiff’s claims to establish his interest in the company are the necessary 

condition precedent to his ability to assert his claims relating to management of the company, 

it is simply common sense to litigate the former set of claims first, before proceeding to 

arbitration of the latter set of claims. 

Plaintiff’s Claims 

Plaintiff Stephen Lopez is suing his three brothers and Lopez West, the family company, for 

(1) breach of contract, (2) conversion (against the brothers only), (3) breach of fiduciary duty 

(against the brothers only), (4) common count: money had a received, (5) constructive trust, 

and (6) accounting.  Plaintiff claims that he exercised his option to purchase a 25% interest in 

the family company, but he was not given his interest in the company (or the profits he would be 

entitled to from that interest).  This theory forms the basis of causes of action one, two, five and 

six. Although not entirely clear, it appears that the basis of cause of action four for money had a 

received is that plaintiff is entitled to profits from the company because he validly exercised the 

option.  The constructive trust cause of action more clearly pertains directly to what plaintiff says 
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are funds held by his brothers or the company.  The breach of fiduciary claim is based on the 

same issue, but it also alleges that the brothers have mismanaged the company.  

The Arbitration Motion 

The Court observes at the outset that there is some incongruity in defendants simultaneously 

asking the Court to refer the entire case to arbitration, while also asking the Court to rule 

substantively on most or all of plaintiff’s case.  In so doing, defendants have run the distinct risk 

that the Court might conclude they have waived any claim to arbitration by proceeding with court 

litigation.  Plaintiff makes no waiver argument, however, and it is by no means clear that such a 

waiver ruling would be proper.  (See, e.g., Groom v. Health Net (2000) 89 Cal.App.4th 1189.)  

The Court accordingly proceeds to consider this motion. 

This case implicates two different contracts.  The first is the Option Agreement assertedly giving 

plaintiff the right to acquire his 25% interest.  That contract contains no arbitration agreement.  

The second is the Operating Agreement governing the family company, which does contain an 

arbitration clause broad enough to cover that part of the case relating to management of the 

company or payments due through or from the company. 

If these two sets of claims had been separately presented, there would be a clear answer in 

each set as to arbitration.  If plaintiff had simply sued to establish his claim to a 25% interest in 

the company, there would be no respectable argument that that discrete dispute would be 

covered by the arbitration provision in the Operating Agreement.  Conversely, if plaintiff were 

already established as a 25% owner and sued for mismanagement of the company, it would be 

quite clear (for reasons to be discussed) that that discrete dispute would be arbitrable.  Because  

plaintiff brings both sets of claims simultaneously, however, a more complicated analysis 

is required. 

Arbitrability of Plaintiff’s Claims to Establish His 25% Interest 

As the demurrer ruling will discuss in more detail, plaintiff’s claims seeking to establish his 25% 

interest are all based squarely on the Option Agreement.  Defendants concede there is no 

arbitration provision in the Option Agreement.  Nor does the arbitration provision in the 

Operating Agreement apply by its own force to this part of the case.  That provision relates to 

disputes among members as to how the company is being operated – not to disagreements with 

putative outsiders about who has a right to be a member. 

Defendants’ argument for arbitration of the entire case rests on their contention that the Option 

Agreement-related claims and the company management-related claims are inextricably 

intertwined.  The Court disagrees.  On the contrary, they are logically and chronologically 

distinct.  If plaintiff cannot establish his right to a 25% stake, his claims about company 

management and payments die aborning; on that hypothesis, management of the company is 

simply none of his business.  He must therefore establish his claims under the Option 

Agreement before he has standing to pursue his other claims.  Moreover, there is no real factual 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   09/04/20 

 
 

- 11 - 

overlap among the two sets of claims.  Plaintiff’s claim to his 25% interest stands the same 

whether the company is being well managed, mismanaged, or somewhere in between. 

Arbitrability of Plaintiff’s Claims Concerning Company Management and Payments 

The Court does agree, however, that plaintiff’s claims about how the company is managed do 

fall under the arbitration provision in the Operating Agreement, whether or not plaintiff formally 

denominates those claims as being for breach of the Operating Agreement.  Plaintiff would have 

the right to pursue those claims if, but only if, he is a member of the company.  If he is a 

member of the company, however, this is a dispute among members as to management of the 

company.  That is squarely within the arbitration clause:  “[a]ny action to enforce or interpret this 

Agreement or to resolve disputes between the Members or by or against any Member.” 

Plaintiff argues that he is not bound by the arbitration provision in the Operating Agreement in 

any case, because he did not sign it.  The Court disagrees, to the extent that plaintiff’s claims 

involve the operation of the company. 

“When that plaintiff is suing on a contract – on the basis that, even though the plaintiff was not a 

party to the contract, the plaintiff is nonetheless entitled to recover for its breach, the plaintiff 

should be equitably estopped from repudiating the contract's arbitration clause.”  (JSM Tuscany, 

LLC v. Superior Court (2011) 193 Cal.App.4th 1222, 1239-1240.)  “[A] signatory to an 

agreement with an arbitration clause cannot ‘have it both ways’; the signatory ‘cannot, on the 

one hand, seek to hold the non-signatory liable pursuant to duties imposed by the agreement, 

which contains an arbitration provision, but, on the other hand, deny arbitration's applicability 

because the defendant is a non-signatory.’  [Citation.]”  (Goldman v. KPMG, LLP (2009) 173 

Cal.App.4th 209, 220.) 

Staying the Arbitration 

When a case presents a mix of arbitrable and non-arbitrable claims, Code of Civil Procedure 

§ 1282.2(c) lays out a full range of options: 

If the court determines that a party to the arbitration is also a party to litigation in 
a pending court action or special proceeding with a third party as set forth under 
subdivision (c), the court (1) may refuse to enforce the arbitration agreement and 
may order intervention or joinder of all parties in a single action or special 
proceeding; (2) may order intervention or joinder as to all or only certain issues; 
(3) may order arbitration among the parties who have agreed to arbitration and 
stay the pending court action or special proceeding pending the outcome of the 
arbitration proceeding; or (4) may stay arbitration pending the outcome of the 
court action or special proceeding. 

Here, as discussed, the arbitrable part of the case necessarily assumes the outcome of the non-

arbitrable part of the case.  Accordingly, it makes sense to proceed with the first part of the case 
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in court.  If and when plaintiff wins his claim to be a 25% owner of the company, that will be the 

time to arbitrate his claims asserted in that capacity. 

This means that at least plaintiff’s third, fourth fifth, and sixth causes of action is referred to 

arbitration and stayed.  This is perhaps less clear as to the fourth cause of action, because it is 

so conclusorily and inadequately pleaded that one cannot, reading it, tell what it’s about.  

Looking at the accounting and constructive trust causes of action for illumination, however, it 

appears fairly readily that the “money had and received” referred to in that claim means that 

plaintiff contends that as a 25% owner, he is due certain payments from the company.  On that 

understanding, that cause of action is also stayed. 

 

  

16.  TIME:  9:00   CASE#: MSC20-00769 
CASE NAME: LOPEZ VS. LOPEZ WEST PROPERTIES 
HEARING ON MOTION TO STRIKE PLEADING 
FILED BY LOPEZ WEST PROPERTIES LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to strike is denied. 

Punitive Damages 

At this point, in light of Lines 17 and 18, the only claim remaining in this Court for litigation is 

plaintiff’s claim for breach of the Option Agreement, as to which he does not argue for any claim 

for punitive damages.  His prayer for punitive damages, however, remains in the case as 

applicable to his remaining claims.  The Court is staying those claims and referring them to 

arbitration, but they nevertheless remain in the complaint at least for purposes of framing the 

issues for arbitration.  Whether he may be entitled to plead or collect punitive damages as to 

those claims will be for the arbitrator to decide. 

Attorney Fees 

The same is true of his prayer for attorney fees.  The Option Agreement contains no contractual 

attorney fee provision.  Plaintiff argues vaguely that he need not plead a claim for fees asserted 

under Code of Civil Procedure § 1021.5; but his complaint contains no such claim, and the 

Court sees no basis for asserting one.  Nevertheless, as with punitive damages, whether plaintiff 

can plead or collect attorney fees under his stayed claims is for the arbitrator to decide.  

The prayer may remain in the complaint for that purpose. 

Costs 

The request to strike costs was included in the notice of motion, but not discussed in the 

memorandum.  Moreover, a prevailing plaintiff is entitled to recover costs as a matter of course. 
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17.  TIME:  9:00   CASE#: MSC20-00769 
CASE NAME: LOPEZ VS. LOPEZ WEST PROPERTIES 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LOPEZ WEST PROPERTIES LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants’ demurrer is sustained without leave to amend as to the second cause of action 

(conversion).  The Court declines to rule on the demurrer to the third through sixth causes of 

action, because in Line 16 the Court is referring those claims to arbitration and staying them.  

Any ruling on the substance of those causes of action should be made by the arbitrator, not the 

Court.  (There is no demurrer to the first cause of action, for breach of the Option Agreement.) 

Conversion (C/A Two) 

There is a three year statute of limitations to bring a claim for conversion.  (Code of Civil 

Procedure § 338(c).)  

Plaintiff’s complaint was filed April 29, 2020.  The conversion claim alleges that Defendants 

have refused to transfer Plaintiff’s 25% interest in the company to him.  (Comp. ¶44.)  Plaintiff 

alleges that he did not discover Defendants’ breach of the Option Agreement until July 18, 2016 

when defendants’ counsel sent plaintiff a letter.  (Comp. ¶¶27, 37.)  When plaintiff discovered 

that defendants would not honor the exercise of his Option Agreement, he would have also 

discovered the facts supporting his conversion claim.  Thus, as Defendants point out, the 

conversion claim should have been filed by July 18, 2019.  It was not. 

Plaintiff argues that the primary right asserted in this cause of action is really for breach of 

contract.  The reason defendants act wrongfully in retaining his share of the company, he says, 

is that the contract obligates them to give that share to him; that is the only basis on which he 

asserts a right to the property, an essential element of conversion.  But if his claim is “really” for 

breach of contract, why not just plead it as a claim for breach of contract (as plaintiff in fact does 

in his first cause of action)?  If plaintiff also wants to proceed under the separate legal heading 

of conversion, though, he must take the conversion tort as he finds it, including its statute of 

limitations. 

Although the parties do not brief the point, it does appear that a wrongful usurpation of at least 

shares of stock, without physically taking the certificates, may constitute conversion.  (E.g., 

Welco Electronics, Inc. v. Mora (2014) 223 Cal.App.4th 202, 209).  The Court assumes without 

deciding that that logic may be extended to an even less inchoate interest such as a percentage 

of ownership without any actual shares, though that might be subject to doubt upon fuller 

briefing.  One may also question whether a failure to perform a contract, without more, 

constitutes conversion of the subject of the performance, another question not briefed here. 

Plaintiff cites no authority for the proposition that the statute of limitations for conversion applies 

differently depending on what kind of property was converted.  Textually, he has half a point in 
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that the statute itself refers to taking of “goods or chattels”, § 338(c)(1).  Over a century ago, 

however, it was held that the three-year statute of limitations for conversion applies to 

conversion of intangible property as well.  (Bell v. Bank of California (1908) 153 Cal. 354.)  (The 

Court is aware of at least one more modern decision in Lexis that would apply a two-year statute 

to such claims, but it is not a citable decision.) 

The Court denies leave to amend because it sees no way of rescuing this conversion claim from 

this problem, even assuming that the property at issue is capable of being “converted” in the first 

place.  If plaintiff contests this tentative to seek leave to amend, he should be prepared at the 

hearing to state specifically how he proposes to amend and why it will be adequate. 

 

  

18.  TIME:  9:00   CASE#: MSC20-01170 
CASE NAME: LAWLESS VS. ZABRONSKY 
HEARING ON OSC RE: REQ FOR TRO PLTF 
* TENTATIVE RULING: * 
 
This is continued by stipulation to September 11. 
 

  

19.  TIME:  9:00   CASE#: MSN19-0169 
CASE NAME: RICHMOND POLICE VS. CITY OF RICHMOND 
HEARING ON MOTION FOR ISSUANCE OF WRIT AND JUDGMENT 
FILED BY FIRST AMENDMENT COALITION, et al. 
* TENTATIVE RULING: * 
 
The Court thanks the attorneys for their very clear update statements, and for the evident 
spirit of professional cooperation shown therein.  It sees no particular need for a live hearing 
at this stage.  The matter is set for a scheduling and compliance hearing (via CourtCall) on 
November 9, 2020 at 10:00 a.m.  At that point the Court will confirm the completion or state of 
progress concerning GBI records; set a time for whatever in camera review is needed; and 
address any other open issues. 
 
With respect to the Intervenors’ request for attorney fees, the Court reiterates that no such 
motion is before it.  Before filing anything, the attorneys should make efforts to compromise 
the claim. 
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20.  TIME:  9:00   CASE#: MSN20-1010 
CASE NAME: CLAIM OF VICTOR GEORGE 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is disapproved as filed, but may be refiled or amended.  
The petition states that $10,000 of the settlement proceeds (10% of the total) is to go to 
Emerald George, the minor’s parent and guardian ad litem, to compensate for her lost income – 
presumably meaning time taken from work to care for the injured minor.  The Court understands 
the human side of that item.  Nevertheless, the legal fact remains that Emerald is neither a 
plaintiff nor an injured party in this matter on her own account; she is in court only as a 
representative of Victor.  The settlement money belongs to him, not her. 
 
If the parties can provide a brief declaration substantiating Emerald’s loss of income, the Court 
would have no objection if the parties chose to revise the settlement agreement to pay $90,000 
to Victor, and separately to pay $10,000 to Emerald.  (The Court expresses no view as to 
whether that might have tax consequences for Emerald.)  As presently filed, however, the 
substantive result of the present proposal is to require Victor to pay his mother $10,000 of his 
own money in return for her doing her parental duties. 
 

 

21.  TIME:  9:01   CASE#: C20-00409 
CASE NAME: WU VS. VOLKOV 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY GENNADIY VOLKOV, IRINA VOLKOV 
* TENTATIVE RULING: * 
 
Defendants’ motion to strike is denied. 
 
The motion is principally directed at the prayer for punitive damages.  The Court is overruling 
the demurrer to the IIED count, however (Line 22), and that is sufficient in itself to allow the 
punitive-damages prayer to remain. 
 
The rest of the motion seeks to strike allegations that defendants engaged in malicious, 
oppressive or fraudulent conduct, or intentional conduct.  The request does not comply with 
CRC 3.1322:  “A notice of motion to strike a portion of a pleading must quote in full the portions 
sought to be stricken except where the motion is to strike an entire paragraph, cause of action, 
count, or defense.  Specifications in a notice must be numbered consecutively.”  Moreover, the 
Court will not engage in such mini-editing of the complaint at this stage.  The legal-conclusion 
allegations of malicious or oppressive conduct are legalese for the allegations supporting at 
least the IIED count.  Further, while the complaint does not support the inference that the 
Volkovs actually intended for Gus to attack Sophie, it does support “intentional” action at least 
as to intentionally failing to take necessary and promised preventive measures. 
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22.  TIME:  9:01   CASE#: C20-00409 
CASE NAME: WU VS. VOLKOV 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY GENNADIY VOLKOV, IRINA VOLKOV 
* TENTATIVE RULING: * 
 
Defendants Gennadiy and Irina Volkov demur to parts of plaintiffs’ complaint.  In particular, 
they demur to the sixth cause of action (IIED) as to both plaintiffs.  They also demur to the first 
through fifth causes of action as to plaintiff Wu only, but not as to plaintiff Yung.  The demurrer 
is sustained without leave to amend as to Wu’s second cause of action.  It is otherwise 
overruled. 
 
The Complaint 
 
Plaintiffs allege that Wu was walking their dog Sophie, a miniature Shetland sheepdog.  
Defendant Irina Volkov was walking the Volkovs’ dog Gus, allegedly trespassing in the common 
area of plaintiff’s homeowner association.  Gus attacked Sophie, resulting in severe injuries to 
Sophie.  Plaintiff Yung came rushing out of plaintiffs’ house to intervene and was himself bitten 
and injured by Gus. 
 
Plaintiffs allege, mainly on information and belief, that Gus has attacked other dogs and bitten 
his own owner.  They allege that defendants were well aware of Gus’s dangerous character, 
and had promised to other neighbors to control Gus with a mask and a shock collar – neither of 
which, however, was used on this occasion. 
 
Plaintiffs assert six causes of action:  negligence (first), negligence per se under Civil Code 
§§ 3342 and 3342.5 (second), trespass (third), strict liability under §§ 3342 and 3342.5 and 
common law (fourth), negligent infliction of emotional distress (fifth), and intentional infliction of 
emotional distress (sixth). 
 
Demurrer 
 
The limited role of a demurrer is to test the legal sufficiency of a complaint. It raises issues of 
law, not fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. 
Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994.)  For purposes of a demurrer, all properly 
pleaded facts are admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967.)  
On demurrer the complaint must be liberally construed with a view to substantial justice between 
the parties.  (Code Civ. Proc., § 452.)  A demurrer lies only for defects appearing on the face of 
the complaint or from matters of which the court must or may take judicial notice. (Code Civ. 
Proc., § 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.) On demurrer the allegations of 
the complaint are assumed to be true. (Adelman v. Associated Int'l Ins. Co. (2001) 90 
Cal.App.4th 352, 359.) “A demurrer is simply not the appropriate procedure for determining the 
truth of disputed facts.”  (Ramsden v. Western Union (1977) 71 Cal.App.3d 873, 879.) 
 
Both sides improperly present extrinsic documents – plaintiffs a discovery response, 
and defendants an unauthenticated animal control report.  The Court simply ignores 
both documents. 
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Wu’s Strict Liability Counts 
 
The second cause of action rests on two sections of the Civil Code, §§ 3342 and 3342.5.  
Section 3342 provides that “[t]he owner of a dog is liable for the damages suffered by any 
person who is bitten by the dog”, under certain conditions.  Wu, however, was not bitten by Gus, 
and the statute does not give her a cause of action. 
 
Section 3342.5 doesn’t help her either.  Subdivision (a) applies to the owner of a dog that has 
bitten a human being, as Gus is alleged to have done (although the human being was Gus’s 
owner).  But it requires only “reasonable steps”, and thus amounts to a form of negligence 
standard, not strict liability.  The remainder of the statute has to do with enforcement actions by 
public officials, not private causes of action. 
 
The Court therefore sustains the demurrer as to Wu’s claims in these counts.  There does not 
appear to be any basis on which she could amend. 
 
The fourth cause of action is substantially duplicative of the second, resting mainly on the same 
statutes.  It differs, however, in also asserting an unarticulated claim for strict liability under 
common law.  Neither side’s brief discusses this wrinkle, and the Court therefore does not rule 
on whether any such “common law strict liability” theory exists independent of the Civil Code 
sections.  As defendants do not attack the count on that basis, the Court assumes that there 
may be such liability.  If there is, however, there is no particular reason to suppose or conclude 
that it is limited to the claims of a person who was himself bitten, as § 3342 is.  The Court 
therefore rejects defendants’ attack based solely on the absence of any bite to Wu. 
 
Wu’s Other Counts 
 
Defendants attack the rest of the complaint, as to Wu only, on the basis that she is not alleged 
to have been personally present at the attack.  As defendants acknowledge in their reply, 
however, that is just plain false.  The complaint alleges that it was Wu, not Yung, who was 
walking Sophie when the attack occurred.  Yung is alleged to have been in the house at the 
start of the attack, coming out to intervene in it. 
 
Moreover, defendants’ reply acknowledges that Wu has a claim under her first and third causes 
of action at least for veterinary costs.  But a demurrer may be sustained only if it shows the 
invalidity of an entire cause of action; there is no such thing as a demurrer to only part of a 
cause of action.  (E.g., Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 
97, 119.)  “A demurrer cannot rightfully be sustained to part of a cause of action or to a 
particular type of damage or remedy.”  (Kong v. City of Hawaiian Gardens Redevelopment 
Agency (2002) 108 Cal.App.4th 1028, 1047.) 
 
(Further, both sides’ positions are fairly opaque as to the trespass cause of action.  Defendants 
never explain why Wu’s asserted absence during the attack could deprive her of a trespass 
claim.  Plaintiffs, for their part, never explain why any of their asserted damages would tie 
specifically into a trespass theory.) 
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Negligent Infliction of Emotional Distress 
 
Defendants argue that there is no NIED claim for a dog bite (although they have actually 
demurred only to Wu’s fifth cause of action, not Yung’s).  “The law in California imposes a duty 
to avoid causing emotional distress in two general instances.  The first involves ‘bystander’ 
situations ‘in which a plaintiff seeks to recover damages as a percipient witness to the injury of 
another.’  [Citation.]”  (McMahon v. Craig (2009) 176 Cal.App.4th 1502, 1509-10.)  “‘In the 
absence of physical injury or impact to the plaintiff himself, damages for emotional distress 
should be recoverable only if the plaintiff: (1) is closely related to the injury victim, (2) is present 
at the scene of the injury-producing event at the time it occurs and is then aware that it is 
causing injury to the victim and (3) as a result suffers emotional distress beyond that which 
would be anticipated in a disinterested witness.’ [Citation.]”  (Id. at 1510.) 
 
Defendants argue that a bystander-distress claim will not lie for witnessing an injury to a pet, as 
opposed to a human family member.  But in the first place, Wu witnessed the injury to her 
husband as well as her dog.  Even if defendants were right in attacking an NIED theory as to the 
dog’s injury, therefore, the demurrer would have to be overruled on at least this basis. 
 
As to Wu witnessing the injury to Sophie, defendants cite McMahon and Plotnik v. Meihaus 
(2012) 208 Cal.App.4th 1590.  Neither case is closely on point, as neither involved percipient 
eyewitness observation of the injury to the dogs.  On balance, however, they support Wu’s 
claims more than defendants’ arguments. 
 
McMahon was a veterinary malpractice action.  As quoted above, the court recited the settled 
law concerning potential NIED damages to a bystander observing the infliction of injury, but 
dismissed that theory in the case before it because there was no bystander witnessing of the 
malpractice.  The court’s analysis turned instead on whether it was appropriate to impose a duty 
on veterinarians for the emotional effects of their negligent treatment of pets. 
 
Plotnik involved the defendants themselves inflicting injury on the plaintiffs’ dog by beating it 
with a bat, as part of a broader family feud.  However, the plaintiffs were not personally present 
for the beating of the dog and thus did not witness it.  (208 Cal.App.4th at 593.)  Probably for 
that reason, the case did not include an NIED claim.  The court, citing McMahon, held that 
plaintiffs could not recover emotional-distress damages on a negligence theory (id. at 1605.)  
But the court upheld the award of emotional-distress damages under the tort of trespass to 
personal property, the personal property being the dog. 
 

We believe good cause exists to allow the recovery of damages for emotional 
distress under the circumstances of this case.  In the early case of Johnson v. 
McConnell, supra, 80 Cal. 545, the court noted “while it has been said that [dogs] 
have nearly always been held ‘to be entitled to less regard and protection than 
more harmless domestic animals,’ it is equally true that there are no other 
domestic animals to which the owner or his family can become more strongly 
attached, or the loss of which will be more keenly felt.”  (Id. at p. 549.) 
Additionally, one can be held liable for punitive damages if he or she willfully or 
through gross negligence wrongfully injures an animal.  (Civ. Code, 

https://advance.lexis.com/search/?pdmfid=1000516&crid=05fe8545-5aff-4924-af57-b8e6bf8dddee&pdsearchterms=208+cal+app+4th+1606&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=q7d59kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=05fe8545-5aff-4924-af57-b8e6bf8dddee&pdsearchterms=208+cal+app+4th+1606&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=q7d59kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=05fe8545-5aff-4924-af57-b8e6bf8dddee&pdsearchterms=208+cal+app+4th+1606&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=q7d59kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
https://advance.lexis.com/search/?pdmfid=1000516&crid=05fe8545-5aff-4924-af57-b8e6bf8dddee&pdsearchterms=208+cal+app+4th+1606&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdstartin=&pdpsf=&pdqttype=and&pdquerytemplateid=&ecomp=q7d59kk&earg=pdsf&prid=6916e8ec-08eb-49ce-a39a-5e204791f0fe
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§ 3340.)  Intentionally maiming, mutilating, torturing, or wounding an animal also 
constitutes a crime.  (Pen. Code, § 597, subd. (a).) 

 
(208 Cal.App.4th at 1607.)  Although the asserted conduct of the Plotnik defendants was more 
blameworthy than that alleged here, the court’s focus was on whether the owner-pet relationship 
was such that it could support emotional-distress damages to the pet – and the court held in 
the affirmative. 
 
Intentional Infliction of Emotional Distress 
 

[T]o state a cause of action for intentional infliction of emotional distress a plaintiff 
must show: (1) outrageous conduct by the defendant; (2) the defendant's intention 
of causing or reckless disregard of the probability of causing emotional distress; 
(3) the plaintiff's suffering severe or extreme emotional distress; and (4) actual and 
proximate causation of the emotional distress by the defendant's outrageous 
conduct.”’  [Citation.]  ‘“Conduct, to be ‘“outrageous”’ must be so extreme as to 
exceed all bounds of that usually tolerated in a civilized society.”’  [Citation.]  In 
order to avoid a demurrer, the [*161]  plaintiff must allege with ‘great[ ] specificity’ 
the acts which he or she believes are so extreme as to exceed all bounds of that 
usually tolerated in a civilized community. 

 
(Yau v. Allen (2014) 229 Cal.App.4th 144, 160-61.) 
 
Plaintiffs’ allegations as to the outrageousness of defendants’ conduct are cursory and made on 
information and belief.  Plaintiffs may find they have an uphill battle on this front when the facts 
are more fully known.  For demurrer purposes, however, the Court cannot conclude that 
plaintiffs’ assertions are insufficient as a matter of law at the pleading stage.  Plaintiffs allege not 
only that Gus had a substantial history of uncontrolled and violent behavior, but that defendants 
were sufficiently aware of the problem that they promised to prevent attacks by using a mask 
and a stun collar.  They did not do so, however.  Subject to further proof, the Court cannot rule 
out the possibility that plaintiffs may be able to prove a level of callous disregard and 
recklessness that might support this tort. 
 

 

23.  TIME:  9:02   CASE#: C19-02132 
CASE NAME: DE PAZ VS. KINDER RIDES  
HEARING ON MINOR’S COMPROMISE 
* TENTATIVE RULING: * 
 
The Court has received no supplemental filing since last week’s tentative ruling.  The proposed 
minor’s compromise is therefore disapproved, but without prejudice to resubmission with more 
complete paperwork. 
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